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Statement of Jurisdiction.

This is an appeal from the denial of a "Motion for

Records" filed by the appellant in the United States Dis-

trict Court for the Southern District of California seeking

an Order directing the Clerk of said District Court to

prepare, certify and deliver to the appellant at Folsom

State Prison a transcript of the record and all proceedings

in the trial of the criminal case in said District Court

(No. 21525 Cr.) in which said appellant was convicted.

The District Court had jurisdiction under United States

Code, Title 18, Section 3231, and Title 28, Sections 1915,

753(f).

If the denial of said motion is a "final decision" then

this Court has jurisdiction of the appeal under United

States Code, Title 28, Section 1291, and Rule 37, Federal

Rules of Criminal Procedure.
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Statement of the Case.

The instant appeal is, as stated, from an Order of the

District Court denying a "Motion for Records" filed by

appellant, seeking a certified copy, without cost to appellant,

of all proceedings (Reporter's Transcript and Clerk's

Transcript) pertaining to the trial in said Court of the

case which resulted in appellant's conviction.

The entire file of appellant's case in the District Court

is presently lodged with the Clerk of this Court. No record

has been designated herein, and we have not been able to

examine the original file in connection with the preparation

of this Brief, but from the Government's files and the

docket entries maintained in the District Court Clerk's

Office, the following chronology has been prepared sum-

marizing the legal setting of this case and of the "Motion

for Records" involved in the instant appeal:

October 25, 1950—Appellant indicted by Federal Grand

Jury, Southern District of California, charged in

one count with having violated U. S. C, Title 18,

Section 2315, receiving and concealing stolen

goods of a value over $5000 which were moving

in interstate commerce.

February 23, 1951—Jury returns verdict of guilty after

four-day trial; appellant represented throughout

by privately retained counsel.

April 3, 1951—Sentence of 10 years imprisonment im-

posed, same to run concurrently with any State

Court sentence then or thereafter imposed during

period of imprisonment.
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April 10, 1951

—

Appellant in open court with his counsel

files Notice of Appeal from judgment of convic-

tion and expresses desire to be permitted to ap-

peal in forma pauperis.

April 16, 1951

—

Application of appellant to appeal in

forma pauperis denied, District Court certify-

ing, pursuant to U. S. C, Title 28, Sec. 1915,

that appeal is not taken in good faith. Reed E.

Callister, Esq., released as counsel.

May 21, 1951

—

Stipulation withdrawing and dismissing

appeal from judgment of conviction filed, signed

by appellant, his former attorney, Reed E. Cal-

lister, Esq., and the United States Attorney; an

Order thereon was duly made by the District

Court*

July 5, 1951—Application filed by appellant for modifica-

tion of judgment.

July 10, 1951—Order entered denying appellant's Appli-

cation for Modification of Judgment.

November 27, 1951

—

Motion for Records filed by appel-

lant.

November 30, 1951

—

Order filed denying appellant's Mo-

tion for a certified copy of records without cost

to defendant.

December 10, 1951—Notice of Appeal filed as of Novem-

ber 30, 1951, from denial of said Motion for

Records.

*There are set forth in the Appendix the complete text of two
letters received by the United States Attorney, one dated April 20,

1951, from appellant, and one dated May 8, 1951, from counsel who
had represented appellant at his trial, both seeking a dismissal of

the then pending appeal.



ARGUMENT.

I.

The Motion for Records Is an Attempt to Obtain

Transcripts Without Cost Available Only When
Individuals Are Permitted to Proceed in Forma

Pauperis. The District Court Has Previously De-

nied Appellant's Application to Proceed in Forma

Pauperis.

Appellant's Motion for Records sought an Order from

the District Court instructing the Clerk of said Court "to

prepare, certify, and deliver to the defendant at Folsom

State Prison, Represa, California, the Clerk's Transcript

of the Preliminary Examination, together with the pro-

ceedings at time of trial, the Indictment and Charge, and

the proceedings at the time of Judgment, and Commit-

ment, or any other Order of the Court herein made and

rendered." This is, in substance, a request for both the

Reporter's Transcript and the Clerk's Transcript of all

proceedings in the criminal trial of appellant had in the

United States District Court for the Southern District of

California (Crim. No. 21525).

The Motion requested that these certified transcripts be

furnished to appellant without cost to him and indicated

that the purpose of the motion was to use the transcripts,

if obtained, in connection with an appeal or proceeding

aimed at reversing or modifying the judgment of convic-

tion.

As the original file will show, appellant had previously

filed an application to be permitted to proceed on appeal
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in forma pauperis at a time when he had an appeal pend-

ing. That application was duly denied by the District

Court on April 16, 1951, the Court certifying in accord-

ance with the provisions of U. S. C, Title 28, Section

1915, that the appeal was not being taken in good faith.

It is apparent that the Motion for Records is simply a

device whereby appellant seeks to obtain something indi-

rectly which he has already been denied directly. Had

the Court below granted the Motion for Records it would

have been tantamount to permitting, or indicating a will-

ingness to permit, the defendant to proceed in forma

pauperis, a step which the District Court had already pre-

viously refused to allow.

Moreover, to have granted appellant's Motion for Rec-

ords would have been a futile act on the part of the Dis-

trict Court, insofar as said Motion indicates an intention

and purpose to use such records in connection with a pro-

posed appeal from appellant's judgment of conviction. The

time for appeal has long since passed. (Rule 37, Federal

Rules of Criminal Procedure.) The Notice of Appeal

which appellant had filed on April 10, 1951, was with-

drawn and dismissed on May 21, 1951, pursuant to stipu-

lation. There is thus no appeal pending from the judg-

ment of conviction and, under the controlling rules, no

appeal can now be commenced, nor could an appeal have

been commenced at the time appellant's Motion for Rec-

ords was filed. (Rule 37, Federal Rules of Criminal Pro-

cedure.)

United States ex rel. McNeill v. Avis, 108 F. 2d

457 (C. A. 3, 1939).



It is also to be noted in this connection that with respect

to the reporter's transcript of proceedings sought by ap-

pellant in his Motion, Section 753(f) of Title 28, United

States Code, provides that such transcripts shall be paid for

by the United States only where the person seeking the

transcript has been allowed to appeal in forma pauperis**

Here, appellant has not been so allowed to appeal. Nor,

as indicated, can he now appeal at all from the judgment

of conviction—and that the request be made with respect

to the prosecution of an appeal is essential.

United States v. Bernett, 92 Fed. Supp. 26, 28

(D. Md. 1950), (". . . the motion to require

the reporter to furnish a transcript of the testi-

mony and proceedings in the case be and the

same is hereby denied for one reason because the

request is not made with respect to the prosecu-

tion of an appeal; . . ."), afFd per cur. sub nomine

Mann v. United States, 183 F. 2d 1024 (C. A.

4, 1950).

**".
. . Fees for transcripts furnished in criminal . . .

proceedings to persons allowed to . . . appeal in forma pauperis

shall be paid by the United States out of money appropriated for

that purpose. Fees for transcripts furnished in other proceedings

to persons permitted to appeal in forma pauperis shall also be paid

by the United States if the trial judge or a circuit judge certifies

that the appeal is not frivolous but presents a substantial question."

Title 28, Section 753(f), U. S. C. (Emphasis supplied.)



II.

The Order Appealed From Would Not Appear to Be a

"Final Decision" and Hence Not an Appealable Or-

der Under U. S. C, Title 28, Section 1291.

Although no decision dealing with the appealability of

an order denying a Motion for Records such as that here

involved has been found, the denial of this motion would

not appear to have the "final and irreparable" (Cohen v.

Beneficial Loan Corp., 337 U. S. 541, 545 (1949)), effect

upon appellant's rights contemplated by U. S. C, Title

28, Section 1291. It is not the denial of this motion

which has had such an effect, but rather the judgment of

conviction of appellant which has become final, stands un-

reversed and unmodified, and from which no appeal is

pending or can now be taken.

Respectfully submitted,

Walter S. Binns,

United States Attorney,

Ray H. Kinnison,

Assistant United States Attorney,

Chief, Criminal Division,

Tobias G. Klinger,

Assistant United States Attorney,

Attorneys for Appellee.









APPENDIX.

R. H. Kinnison

Asst. U. S. Attorney

Federal Bldg.

Los Angeles, Calif.

April 20th 1951

Dear Sir

—

On April 10th 1951 I made oral notice of appeal in

Judge W. Mathes Court.

I wish to withdraw motion for appeal at this time.

Would you please be kind enough to see that this is done?

It is my understanding (Judge Mathes and Jack Hil-

dreth said so in Court on April 16th 1951) that "I am a

State prisoner and they will not accept me as long as I

have an appeal on file."

My Federal sentence was "ordered to run concurrently

with my state sentence (parole). " I feel the U. S. Mar-

shall's office is not clear on this, as Mr. Rossini stated on

Monday "he was ready to send me to the Federal peni-

tentiary if I had not come to Court on that day to take

pauper's oath which was denied."

I have been confused and have not understood fully

some matters that took place. I now realize that I have

caused myself some hardships. I have tried to help my-

self thinking I was doing the right thing but I see I was

wrong.

Please inform the adult authority I am willing to return

to their custody and get started on this sentence. I'll be

very grateful to you.

I'll also appreciate it if you clear of this matter with

the U. S. Marshall's office. It has been stated many times
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in Judge Mathes Court that "I am a state prisoner and

they have first choice on me."

I'll sincerely appreciate any assistance you might care

to give me

—

Gratefully yours

Edwin J. Del'Marmol

#167389—10F2
L. A. County Jail

Federal case #21525

Cannon & Callister

650 South Spring Street

Los Angeles 14

May 8, 1951

Jack E. Hildreth, Esq.

Assistant U. S. Attorney

Federal Building

Los Angeles 12, California

Re: U. S. vs. Del Marmol, No. 21525-CR.

Dear Mr. Hildreth:

Enclosed herewith is a Stipulation to Withdraw Ap-

peal, in triplicate, in the above matter.

Mrs. Del Marmol, as well as Mr. Del Marmol himself,

has been after me (although I have withdrawn from the

case) to get him out of the County Jail so that the time

on his sentence will commence to run.
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He has been incarcerated now for nearly six months.

Of course, I feel sorry that he is not receiving any credit

for this time.

I would personally appreciate it if you would do all in

your good office to see that the appeal is dismissed forth-

with and that Del Marmol be returned to Folsom, or to

such other prison as may be decided in his case. I think

it would be to the interest of all if he could be returned

to Folsom, by reason of the fact that the State has a

hold on him as a parole violator.

If you will follow the matter through, I think you will

be doing Del Marmol a good turn. If I can assist in any

way, I shall be most happy to do so.

Kind regards.

Very truly yours,

/s/ Reed E. Callister

Reed E. Callister




